Fisheries extractivism and the right to subsistence: Conflicting governance

models and the legal structures that enact them

Bryan P. Galligan, SJ&*

aDepartment of Philosophy, Loyola University Chicago, 1032 West Sheridan Road, Chicago, IL
60660, USA
* Corresponding author. Email address: bgalligan@luc.edu. Present address: Jesuit Justice and

Ecology Network Africa (JENA), P.O. Box 1540, 00502, Nairobi. Twitter: @galligan_s;j.

Funding: This research did not receive any specific grant from funding agencies in the public,

commercial, or not-for-profit sectors.

Declarations of interest: none.

Acknowledgments: My thanks go to Dr. Joy Gordon of Loyola University Chicago and Monica
Galligan of California State University, Monterey Bay for their comments on this manuscript. |

am also grateful to the two anonymous reviewers for their helpful feedback.

Galligan, B. P. (2021). Fisheries extractivism and the right to subsistence: Conflicting
governance models and the legal structures that enact them. Marine Policy, 133, 104729.

https://doi.org/10.1016/j.marpol.2021.104729



https://doi.org/10.1016/j.marpol.2021.104729




Fisheries extractivism and the right to subsistence: Conflicting governance

models and the legal structures that enact them

Abstract

Approaches to global fisheries governance generally fall into one of two broad
categories, tending to rely either on an extractivist model that prioritizes
macroeconomic growth or a norms-based model that subordinates economic
processes to ethical social objectives. While global fisheries could contribute
much more effectively and directly to fulfilling the human right to subsistence (an
ethical norm that is as universal and binding as any under international law), their
potential to do so is undermined by legal structures that favor the extractivist
model and fail to legislate ethical norms. These legal structures undermine the
human right to subsistence, in large part by marginalizing small-scale fisheries,
which provide for the subsistence needs of many more food-insecure people
around the world than do their industrial counterparts. After illustrating the
conflict between extractivism and ethical norms in international fisheries law, this
article turns to the case of South African small-scale fisheries, which provides a
more concrete and place-based view of these power dynamics and demonstrates
the resilience of the extractivist paradigm in the face of norms-based challenges.
If global fisheries are to contribute more fully to the realization of the human right
to subsistence, the extractivist model will need to be seriously constrained and

ethical norms will have to be given pride of place in fisheries law and policy.
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1. Introduction

Recent years have seen much discussion on the ethics of fisheries governance. This
literature is highly diverse: some authors have adopted a human rights approach [1-4], while
others have adopted a social justice [5-7] or food sovereignty [8] framework. Other authors have
chosen to avoid foregrounding explicit ethical analysis in favor of interrogating more concrete or
practical issues that have deep ethical implications, such as neoliberalism [9-11]; food security
[12-18]; illegal, unreported, and unregulated (IUU) fishing [19-21]; or fisheries subsidies [22—
24], to name a few. And yet, despite this diversity of approaches, methods, and conclusions,
virtually all of these authors agree that marine and freshwater capture fisheries could be doing
much more than they are to provide for people's basic needs and contribute to a more just and
sustainable world. There is no shortage of reasons for the gap between what capture fisheries
could achieve and what they do achieve, and this article does not attempt a global analysis of
these issues. Neither does it contend with any non-anthropocentric ethical arguments, although
those approaches are certainly legitimate and valuable. Rather, it is argued here that there are two
competing (although not a priori irreconcilable) models of fisheries governance: an extractivist
model that emphasizes economic growth and a norms-based model that is primarily concerned

with human wellbeing (Table 1).

Table 1. Some elements of the extractivist and norms-based models of fisheries governance.

Extractivist Model Norms-Based Model

In Legislation Clear and binding provisions are Clear and binding provisions
jurisdictional or economic in address ethical social objectives.
nature.

General Policy Macroeconomic growth Fulfillment of human rights (or

Goal other ethical demands)




Fisheries-Specific | Economic efficiency and Just distribution of access rights and
Policy Goals maximum exploitation maximum contribution to local food
security

Fish and Fishery | Defined primarily as commodities | Defined primarily as food
Products

The extractivist model of fisheries governance, which is roughly consistent with what
others have called a "resourcist" approach [8,25], primarily views marine living resources as
potential drivers of economic growth. This model's goal is to extract marine resources at or close
to their maximum sustainable yield (MSY), trade them as commaodities, and optimize the
economic efficiency of these processes. The macroeconomic growth this model pursues is either
considered to be the best way to contribute to overall human wellbeing or is considered to be a
sufficient good in its own right. Either way, normative considerations are secondary if they enter
the discussion at all.

The norms-based model, on the other hand, foregrounds and prioritizes ethical and legal
norms as governing principles for fisheries. Examples of this model would include a sustainable
livelihoods [26] or human rights-based [2,27] approach to fisheries management; the FAO's
Voluntary Guidelines for Securing Sustainable Small-Scale Fisheries in the Context of Food
Security and Poverty Eradication (SSF Guidelines) [28] could also be considered to follow the
norms-based model. Under this model, marine living resources are utilized first to provide food
and livelihoods for those who most need them. Economic growth is considered to be a means,
not an end, and states take on legal obligations to manage their fisheries in ways designed to
fulfill their ethical commitments.

A significant, and often overlooked, deciding factor between these two models is the
legal landscape created by legislation and treaties. In what follows, international and South

African law are analyzed to reveal how legal instruments exercise power in the domain of



fisheries governance. While these instruments are often celebrated for their stated objectives or
their optimistic introductory language, it is shown here that they in fact facilitate economic
exploitation by reserving clear, binding, and enforceable provisions for economic and
jurisdictional concerns while failing to legislate clear normative requirements, especially when it
comes to the allocation of fishing rights. In doing so, these legal instruments create a framework
in which powerful actors are able to pursue their interests freely while vulnerable small-scale
fishers are left unprotected. Here, small-scale fisheries (SSF) are understood to be less capital-
intensive and to involve shorter fishing trips than their industrial counterparts, to provide
resources that are mainly destined for local consumption, and to include both artisanal and
subsistence fisheries as subcategories [29]. Although many ethical norms can be, and are, applied

to fisheries governance, this article foregrounds the human right to subsistence.

2. The right to subsistence

When it comes to the use and allocation of natural resources, it is an ethical imperative
that the right to subsistence take priority over the pursuit of profit in all cases. It is true that
subsistence need not be the only concern; there is, after all, growing recognition of the many
ways in which thriving marine ecosystems contribute to human wellbeing beyond the fulfillment
of basic rights, and a variety of non-anthropocentric environmental ethical approaches exist that
emphasize the inherent value of other-than-human beings [30,31]. However, subsistence remains
an unfulfilled goal on a global level: according to recent estimates from the FAO, almost 10% of
the world's population is "exposed to severe levels of food insecurity” and "an estimated two
billion people in the world did not have regular access to safe, nutritious, and sufficient food in

2019" [32]. Tragically, this most basic of rights remains unfulfilled for a large portion of the



planet’s population. It follows from this reality that any domain that could contribute more to the
realization of people’s right to subsistence, must do exactly that.

In addition to its status as a pressing humanitarian issue, subsistence is also an
internationally recognized human right and it carries the weight of international law. The
Universal Declaration of Human Rights (UDHR), which is both legally binding and as universal
as any international agreement can be, specifically recognizes that "everyone has the right to a
standard of living adequate for the health and wellbeing of himself and of his family, including
food, clothing, housing, and medical care™ [33]. It further places this right to subsistence among
a list of economic, social, and cultural rights that it considers "indispensable for [a person's]
dignity" [33].

More recently, the United Nations also adopted the 2030 Agenda for Sustainable
Development, which is centered on its 17 Sustainable Development Goals (SDGs) and is
generally seen as a follow-up effort to the Millennium Development Goals, which contained
similar content [34,35]. The SDGs reaffirm the international community's normative
commitment to the human right to subsistence and lend it specificity. The relevant goals include
Goal 1 to end poverty; Goal 2 to end hunger and achieve food security; Goal 10 to reduce
inequality; and Goal 13 to take action on climate change, which specifically urges the agenda's
signatories to prioritize the "least developed countries and small island developing states,
including focusing on women, youth, and local and marginalized communities” [34]. The SDGs
also provide a precedent for specifically considering fisheries to be an integral part of the
international community's commitment to the human right to subsistence. Not only do they
include Goal 14 ("conserve and sustainably use the oceans, seas, and marine resources for

sustainable development™), but the document specifically describes the goals as "integrated and



indivisible™ [34,36]. Under this framework of indivisibility, managing marine resources and
reducing food insecurity are made part of the same normative commitment.

The UDHR and the SDGs are both legally binding and are signed by all member states of
the UN. This means that the norms they establish, including the human right to subsistence, are
as universal as any ethical commitment can be in the international system. Together, they
provide a more than sufficient basis to assert the primacy of human rights and sustainable
development in virtually any governance process and they set an ambitious agenda for the

management of global fisheries.

2.1 Where subsistence and fisheries meet: the need to prioritize SSF

Capture fisheries, especially SSF, can and do make substantial contributions to the
realization of the right to subsistence, and a norms-based governance model could support and
enhance those contributions. On a global level, the FAO reports that fish account for about 17
percent of animal protein consumption, and "in Bangladesh, Cambodia, the Gambia, Ghana,
Indonesia, Sierra Leone, Sri Lanka, and some [small island developing states], fish contributed
50 percent or more of total animal protein intake" in 2017 [37]. Furthermore, demand for fish is
increasing, both globally and in specific countries and regions [15,37]. Marine living resources
represent now, and will represent in the future, a crucial food source for billions.

It is also true, however, that the harvest of marine species does not in all cases contribute
to subsistence, whether through direct production of food for consumption or through the
generation of livelihoods [13]. As Loring et al. point out, "food production does have a bearing
on food security, but so do the foods that are being produced, how, where, when, and by whom

they are produced, how they are distributed and marketed, and whether all people have equal



access" [17]. In some cases, increased fisheries production, even within ecologically sustainable
limits, can undermine food security, for example when distant water fleets overfish the coastal
waters of developing nations, "leaving few fishes for small-scale and artisanal fishers to generate
income and subsistence™ [38,39]. In these cases, distant water fleets contribute to increased food
production and have the added benefit of economic efficiency, but they also directly endanger
poor coastal communities. A similar maldistribution is produced by global seafood markets,
where developing countries export high value seafood products to the developed world in
exchange for similar quantities of low quality seafood [40,41]. While low quality seafood is
better news for food security than no seafood would be, the level at which imports are entering
developing nations' economies means that they are unlikely to contribute to subsistence in a
meaningful way in the absence of ambitious and well-executed policies of wealth redistribution
[41,42]. The relationship between fish production and subsistence is highly context specific [13].
Small-scale fisheries, however, are being increasingly recognized for their ability to
produce fish in a way that directly contributes to the subsistence of those most in need. In terms
of employment alone, SSF are responsible for over 90% of fisheries sector jobs, most of which
are located in developing countries [43] In addition to the livelihoods they support, SSF are also
able to provide food more directly to local communities than their industrial counterparts [17].
According to the FAO, "in developing countries, small-scale fisheries produce more than half the
fish catch, and 90-95 percent of this is consumed locally in rural settings where poverty rates are
high and good-quality nutrition is sorely needed" [37]. Especially where formal markets and
global supply chains do not provide for subsistence needs, SSF are often able to generate and
distribute food and income in just and sustainable ways [5]. This is why, when it comes to

human rights, the international community's priority ought to be "strengthening the fishing rights



of SSF against the claims of larger, wealthier, and more privileged fishing entities” [3]. When an
extractivist model is followed, the lack of enforceable norms works in favor of larger entities and
undermines the success of SSF [5,9,10]. A norms-based model, on the other hand, can prioritize

the interests of SSF and provide for better human rights outcomes.

3. Global fisheries extractivism

Despite the international community's clear normative commitment to the right to
subsistence, global fisheries governance has largely followed an extractivist model. Recent years
have seen welcome developments in so-called "soft law" instruments, that is, nonbinding
documents and agreements such as the FAQO's SSF Guidelines, but the actual obligations and
rights that states have under international law work against the UDHR and the SDGs. This serves
to produce a governance landscape for fisheries that undermines the right to subsistence. The UN
Convention on the Law of the Sea (UNCLOS) [44] provides a stark example of this dynamic:
while its rhetoric appears to be aligned with subsistence, it concretely creates a legal structure

that authorizes economic exploitation.

3.1 Extractivism in UNCLOS

UNCLOS begins with some laudatory and beautiful preambulatory language. The states
parties name their "desire to settle, in a spirit of mutual understanding and cooperation, all issues
relating to the law of the sea" and highlight "the historic significance of this Convention as an
important contribution to the maintenance of peace, justice, and progress for all peoples of the
world" [44]. Among the listed goals are a "legal order” that will provide for the “equitable and

efficient” utilization of marine resources [44]. The document also announces that "the
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achievement of these goals will contribute to the realization of a just and equitable international
economic order," evoking the UDHR's promise of the same [33]; this international economic
order is described as one "which takes into account the interests and needs of mankind as a
whole and, in particular, the special interests and needs of developing countries” [44]. This
language is very encouraging and it would seem to set the stage for a series of treaty provisions
designed to create a more just and sustainable world. Unfortunately, however, the treaty's
preamble contains no binding or enforceable language and the states parties’ announced desire to
"take into account. . . the special interests and needs of developing countries” was never given
flesh in the body of the treaty [44].

Throughout UNCLOS, the most binding provisions are consistently reserved for the
protection of states' economic resources and any "explicit linkage between fisheries and food
security or poverty eradication is often minimal™ [45]. Consider Article 56, which provides the
legal basis for states' exclusive economic zones (EEZ) [44]. The language here is strong and
unequivocal: "the coastal state has sovereign rights™ in the EEZ [44]. Moreover, a clear limit to
those rights is drawn in Article 57: "the exclusive economic zone shall not extend beyond 200
nautical miles from the baselines from which the breadth of the territorial sea is measured” [44].
With respect to the EEZ, each state's right to exploit the resources off its own coast is clearly and
effectively defined. The procedure for ensuring maximal extraction of fisheries resources from
each state's waters is similarly clear and effective. Under Article 61, coastal states "shall
determine™ the allowable catch of the living marine resources in their waters [44]. A second
provision in Article 62 attempts to ensure that the allowable catch is actually harvested; "where

the coastal state does not have the capacity to harvest the entire allowable catch, it shall . . . give
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other states access to the surplus” [44]. By using the verb 'shall’ in both cases, the treaty imposes
a clear and binding requirement on its signatories. They have taken on a true obligation.
Normative subsistence concerns, on the other hand, are often absent and, when present,
are qualified by language that imposes no strong requirements. For example, when Acrticle 62
provides states with instructions for how they are to allocate their surplus allowable catch, it
declares that
the coastal state shall take into account all relevant factors, including, inter alia, the
significance of the living resources of the area to the economy of the coastal state
concerned and its other national interests, . . . the requirements of developing states in

the region or subregion in harvesting part of the surplus, and the need to minimize
economic dislocation [44].

These are important concerns. The recognition of a "need to minimize economic dislocation
could serve to protect SSF from industrial competition and, as has already been discussed, the
"requirements of developing states," especially the subsistence needs of their citizenry, give rise
to an ethical claim that they be granted priority access to marine resources. And yet, despite the
importance of these normative concerns, this provision is remarkably weak. The stipulation that
a state "take into account™ some concern is very different from actually requiring that they use it
as the primary basis for the allocation of fishing rights. Additionally, the insertion of "inter alia"
into the text means that states can justify their decisions to allocate fishing rights based on
virtually any other criterion. Other provisions that mention the needs of developing states or the
nutritional needs of states' populations are couched in similar, and similarly nonbinding,
language. UNCLOS simply does not prioritize the right to subsistence. Indeed, what it does
prioritize are the privileges it grants to wealthier states and industrial fishing interests that enable
them to continue a pattern of economic exploitation.

There are also two notable instances where normative concerns were written out of

UNCLOS. The first is the definition of ‘optimum utilization." As VVan der Burgt points out, the
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1958 UN Convention on Fishing and Conservation of the Living Resources of the High Seas
prioritized food security in its definition of this term [45]. Where Article 2 of the convention
describes what it calls "optimum sustainable yield," it clearly stipulates that "conservation
programs should be formulated with a view to securing in the first place a supply of food for
human consumption™ (emphasis added) [46]. This early version of optimum utilization gave
pride of place to food security. UNCLOS, however, dropped that normative concern. While it
uses the term "optimum utilization" in Article 62, no definition is provided, and food security is
not mentioned. Under UNCLQOS, "optimum™ can now mean whatever a state wants it to mean;
the inclusion of ethical norms is purely discretionary. It is true that some states exercise this
discretion in progressive ways. For example, optimum yield is normally lower than MSY in the
United States for conservation purposes [47] and Djibouti so strongly prioritizes SSF that
industrial fishers are wholly prohibited from harvesting resources in that country's EEZ [48].
However, progressive outcomes are generally exceptions to the rule, and the discretion granted
to individual states under UNCLOS, especially with respect to ethical concerns, remains a key
factor in allowing these exceptions to remain in the minority.

The removal of food security concerns from the definition of optimum utilization is not
the only occasion on which a norms-based framework was rejected in the drafting of UNCLOS.
According to Van der Burgt, the relationship between fisheries and food security and the
pursuant "need to prioritize the consumption of the population of coastal states™ came up
repeatedly during the negotiations [45]. Various additions and modifications were proposed, but
none of them made it into the final document [45]. It would seem that the parties involved in

drafting UNCLOS were simply not interested in protecting human rights. Their interests lay,
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rather, in the protection of economic resources and their maximum exploitation; their interest

was fisheries extractivism.

3.2 Extractivism is the norm

UNCLOS provides one clear example of the extractivist model of fisheries governance
and its systematic neglect of the right to subsistence. Sadly, UNCLOS is not an isolated example;
today, fisheries extractivism has become its own kind of norm. First, in instruments like
UNCLOS, it functions as a legal norm that overrides competing priorities with stronger ethical
claims, such as the right to subsistence. Second, the extractivist model has also become the norm
in fisheries governance in the sense that it is overwhelmingly the normal state of affairs. At the
end of her analysis of The Contribution of International Fisheries Law to Human Development,
Nienke Van der Burgt concludes that the international legal instruments that govern fisheries are
simply "not designed to contribute to poverty eradication™ [45]. Although nonbinding
instruments have increasingly used norms-based models in recent years [28], and despite the fact
that progress has been made in many places [36,49], power relations in global fisheries remain
thoroughly one-sided.

This one-sided functioning of power strengthens and protects maximally extractive
fishing practices while failing to protect human rights and prioritize SSF. As a result, small-scale
fishers often find themselves in conflict with industrial fishing operations. While fisheries
conflicts come in many forms [50], have various drivers [51], and are still subject to significant
knowledge gaps [52], it can nevertheless be said that conflict between small-scale fishers and
maximally extractive fishing entities is a common and oft-repeated story. Pauly et al. and Atta-

Mills et al. point to the pattern of distant water fleets outcompeting developing countries' local
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SSF for scarce marine resources [38,39], and it would seem that this story presents one of the
overarching patterns of exploitation in African fisheries as a whole, where Belhabib et al. find
that since 2004, SSF catches have decreased despite increasing effort while industrial catches
have increased [48]. After surveying each of the continent's large marine ecosystems (LMES),
their conclusion is that "conflicts over coastal African fisheries have mostly been the result of
competition between industrial and small-scale fishers™ (emphasis added) [48]. The FAO's SSF
Guidelines point to the widespread existence of these conflicts in other regions as well [28].
When fisheries extractivism collides with SSF in this way, the stakes are quite high: coastal

communities' right to subsistence is directly threatened.

4. Extractivism v. subsistence in South African fisheries

The conflict between the extractivist and norms-based models is illustrated well by the
development of South African fisheries governance in the post-apartheid era. South African
citizens enjoy strong human rights protections under the 1996 constitution [53], but those rights
have often been undermined, in and beyond the realm of fisheries, by the government's
commitment to neoliberal economic policies [54]. These policies are directly aligned with the
extractivist model of fisheries governance. Turning to the context of South Africa allows for a
clearer illustration of how the conflict between these models plays out, and also demonstrates
how entrenched economic dynamics can prop up the extractivist model even when that model
has lost normative legitimacy. While others have argued that the South African government's
failure to implement a successful and just small-scale fisheries policy has largely been the result

of procedural and capacity challenges [55,56], it is argued here that the legal frameworks at play



15

provided vested interests with so much latitude that possibilities for successful reform were

severely limited from the start.

4.1 Democracy and disappointment

Before South Africa's 1994 transition to democracy, the apartheid government had
ensured that all of the country's commercial fishing rights were allocated to a small number of
white-owned companies [57]. The country's pelagic fisheries had been central to Afrikaner
nationalism's economic ideology and a marine economy had been established whose main
features included industrial extractivism, high levels of production, and the exclusion of the
country's black majority [58]. When apartheid ended, small-scale fishers, who in many cases had
been forced to break fisheries laws to provide for their subsistence, were hopeful that they would
be included and their rights recognized under the new regime [59]. Encouraging policy
developments materialized quickly. The new Marine Living Resources Act (MLRA) legally
recognized subsistence fishers and one of its listed objectives was "to address historical
imbalances and achieve equity" [60]. The number of rights holders increased from around 300
before the transition to 5,837 in 2004 [57]. By 2006, historically disadvantaged individuals
accounted for 85% of the fishing workforce [57].

Unfortunately, these early sources of hope did not translate into meaningful inclusion for
South Africa's small-scale fishers. Neoliberal economic policies and the end of international
trade sanctions resulted in a substantial "post-apartheid dividend" for the country's established
(industrial) fishing operations [58]. They found new sources of revenue in export markets [58]
and were often able to buy up quotas allocated to poor fishers, which simultaneously expanded

the share of the catch available to established companies and excluded SSF [6]. The MLRA was
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also not nearly as pro-SSF as some had thought. As was the case with UNCLOS, the most
binding provisions of the MLRA were reserved for the protection of economic interests and there
were no norms-based requirements for the allocation of fishing rights [60]. Furthermore, the
much-lauded list of objectives and principles that included references to "historical imbalances"
and the need for "equity"” was legally weak. The only operational requirement was that fisheries
regulations "have regard to the following objectives and principles.” There was no requirement
that those objectives and principles be implemented as hard criteria for policy decisions. Neither
was there any indication made as to how regulators ought to prioritize ethical norms relative to
the other objectives and principles listed, one of which was "economic growth™ [60]. The MLRA
was, and remains, an essentially extractivist document.

On the level of implementation, the government did initiate processes to provide access
rights to subsistence fishers, but progress was slow and uneven, and commercial interests were
consistently prioritized over the needs of food insecure coastal fishing communities [59]. Target
species that were determined to be of high economic value were not made available to
subsistence fishers [57], regardless of whether they had fished or consumed them in the past
[59]. As a result, SSF in whole regions of the country were denied fishing rights simply because
their traditional target species were deemed to be too valuable [59]. By 2006, some argued that
the situation for SSF and subsistence fishers had become even worse than it had been under

apartheid [59].

4.2 Taking extractivism to court
Although the MLRA legally recognized subsistence fishers, it had failed to do the same

for other (artisanal) SSF [60]. Additionally, despite these legal recognitions, it concretely
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functioned so as to undermine coastal people's right to subsistence [6]. In the ten years after its
passage, many people lost access to their traditional livelihoods and fell even deeper into poverty
than they had been under apartheid [6]. This led to increasing tension between the government
and small-scale fishers, the formation of a popular movement to advocate on coastal
communities' behalf [6], and, eventually, a class action lawsuit [6,55]. As Sowman et al. point
out, a key argument in the lawsuit "was that the government's failure to allocate rights to this
group of fishers had violated their fundamental Constitutional rights" [55]. The prevailing
extractivist model was thus confronted with a strong norms-based legal challenge, and in a rare
opportunity to adjudicate between the two models, the Equality Court responded by affirming the
supremacy of human rights over extractivist economic concerns. The 2007 ruling ordered interim
relief for excluded small-scale fishers, the development of a new small-scale fisheries policy (the
SSFP), and led to an amendment to the MLRA [55].

It seemed like human rights norms had gone to court and won. The 2012 SSFP was
heralded as a "paradigm shift" [55] and the corresponding 2014 amendment to the MLRA that
legally recognized artisanal as well as subsistence fishers was likewise celebrated [61,62]. And
yet, in the years since these developments, familiar dynamics have continued to undermine the
right to subsistence of people in coastal communities. Implementation of the SSFP has been slow
to nonexistent and some scholars and stake holders have noted that references to it are
conspicuously absent from government implementation plans [56,62]. Additionally, some small-
scale fishers argue that they are being excluded by the policy's method of allocating rights to
communities rather than to individuals [63]. Eight years after the SSFP was released, South

African SSF were still reported to be in a state of crisis [56,62].
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Although many scholars point to legal, procedural, and capacity-related hurdles [55,56],
the crisis in South African SSF can be traced directly back to the extractivist model's continued
success. The 2014 amendment to the MLRA, a key outcome of the 2007 ruling, did not contain
any substantial changes apart from the legal recognition of more fishers. It still excludes binding
normative requirements and retains its basic extractivist structure [61], The SSFP, while
promising, was probably always unrealistic in that it attempted to reform SSF while leaving the
extractivist model intact. As Sowman et al. argue, "the paradigm shift proposed by the policy
would require that South Africa's fisheries governance as a whole be re-structured and the
ideological basis upon which it rests be transformed™ [55]. As long as the government remains
committed to the extractivist model, it will not be capable of norms-based reform.

It is also worth noting that the extractivist model continues to be favored in the domain of
knowledge production as well. Although large-scale South African fisheries continue to be
relatively well-managed, Cochrane et al. found that the government does not have the capacity or
the will to produce the types of knowledge that would allow for the effective management and
inclusion of SSF. Their survey of official Fisheries Branch research papers revealed that less
than one percent included any mention of the human aspects of fisheries [56]. In the meantime,
neoliberal economic policies and the transferable quota system have sufficiently strengthened
industrial fishing interests to such an extent that SSF will continue to find it hard to compete
[6,58]. For South African fisheries to move beyond the extractivist norm, economic growth will
have to be subordinated to ethical objectives, such as the equitable inclusion of SSF and the
improvement of fisheries” contributions to food security, at all levels of fisheries governance.
While this type of transformation cannot be carried out through legislative changes alone, a more

clear and ethically binding legislative framework would be an important step.
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5. Conclusion

The international community's ethical commitment to the right to subsistence is
contradicted by its commitment to fisheries extractivism. Since UNCLQOS, norms-based
requirements have consistently been left out of legally binding fisheries instruments or
circumscribed by language that is vague and nonbinding. In the name of maximal resource
extraction, industrial fishing concerns are outfishing and outcompeting the world's small-scale
fisheries. And in a world where living marine resources could make a much more substantial
contribution to the food security and livelihoods of coastal populations, they are instead fished
and overfished in order to drive macroeconomic growth. In the meantime, the extractivist model
of fisheries governance has come to function as its own type of norm. It protects industrial
fishing interests and macroeconomic priorities by removing or eschewing ethical obligations and
it directly threatens the right to subsistence through the maldistribution of wealth, fishing rights,
and food. Even where there are explicit efforts at norms-based reform, these powerful interests
are able to persist. As the case of South Africa's SSF shows, the extractivist model is so
entrenched in law, practice, and knowledge production that it remains dominant even after a
court ruling that reasserted small-scale fishers' human rights.

If the world's fisheries are to one day meet their potential in fulfilling coastal peoples'
right to subsistence, the extractivist model will have to be severely constrained. Small-scale
fisheries will need to be given clear priority where conflicts occur, and human rights norms will
have to be centered and operationalized at every level of fisheries governance. This will not
happen without the inclusion of clear, binding, and enforceable ethical norms in both

international treaties and national legislation. This does not mean that all industrial fishing must
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come to an end. It is more than legitimate for industrial fishers to target species unavailable to
SSF, either because they are located far offshore or because their exploitation requires advanced
technology [57]. It is likewise legitimate for industrial fishers to sustainably harvest any marine
resources remaining after subsistence needs have been met. However, where food security is a
concern, SSF must be allowed to fish to their capacity without competition or interference from
industrial fleets. The right to subsistence cannot be compromised. Unfortunately, asserting the
primacy of human rights in this way will require a very different approach to legislation and
treaty making, an approach that is unafraid to enact binding ethical norms at the expense of
powerful economic interests. Until this balance is shifted, the world's fisheries will continue to
be a site of marginalization and impoverishment for millions of small-scale fishers and the

billions of people they help feed.
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